
Tel202/887-6230 RECEIVED Fax 202/887-6231 

\”lA H A N D  DELI VERY --D RAFT MAR 7, 6 ZOO:! 
*totHAL COMMUNlCPillONt CO!;MlSSliji, 

.?FFlCE OF THE SEWCTbHV 

March 26, 2003 
EX PARTE 

Marlene Dortch 
Secretary 
Federal Communications Commission 
The Portals 
TW-A325 
445 1 211’ Street, s w 
Washington, D C. 20554 

Re Notice of Oral Ex Pur-re Presentations 
CC Docket Nos  01-337; 02-33. 98-10, 95-20 

Dear Ms. Dortch 

On March 25, 2003, Dave Raker, Vice President for Law and Public Policy, EarthLink, 
Inc , and Mark O’Connor of Lampert & O’Connor, P C , met with Matthew Brill, Senior Legal 
Advisor to Commissioner Abernathy. During the meeting, EarthLink discussed its positions 
previously filed in the above-referenced dockets. The parties also discussed EarthLink’s exparie 
letter filed in the above-referenced proceedings on March 24, 2003, which explains the legal 
obstacles to the Commission using “regulatory parity” as a basis for decision in the Wireline 
13,oadhmd proceeding. EarthLink explained that regulatory parity is not a substitute for public 
inleresl considerations. Ensuring continued ISP access to BOC networks would be entirely 
reasonable and would promote greater consumer welfare. 

Maintaining Compurer- I / /  access principles on BOCs would be reasonable because lSPs 
L generally do not have access to the cable platform. lSPs (including EarthLink) substantially rely 
on BOC DSL services to deliver competitive broadband ISP services to consumers. Although 
BOCs trail cable in broadband market share, much of this is attributable to BOCs’ prior business 
decisions to promote other broadband services instead of DSL. While EarthLink has suggested 
ways to streamline Con7purer I J I  requirements, the marketplace for competitive sources of 
broadband transport is not yet sufficiently developed to substantially reduce or eliminate 
(‘01?7p7&r I /  and  ompur purer / I /  non-discriminatory access requirements. 

EarthLink also explained how ISPs provide price competition and a range of competitive 
services that  benefit consumers: as well as how consumer access to web content is best ensured 
ihrough rules which ensure continued DSL access for lSPs EarthLink also questioned whether, 
in h ~ h t  of recent decisions, there is a compelling basis for BOC regulatory relief in the Wireline 
. .  
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Hroirdhutid proceeding 

On [he same day, the undersigned met with Jessica Rosenworcel, Legal Advisor to 
Commissioner Copps, to discuss EarthLink‘s position in the Wireline Broadba)7d proceeding. 
The parties discussed the EarthLink exparfe letter tiled March 24, 2003, explaining the legal 
obstacles to the Commission using “regulatory parity” as a basis for decision in  this proceeding. 
I n  response to a question, EarthLink explained its concerns that wholesale DSL services were 
overpriced and rerei~enced its October 2, 2002 expal-le in the proceeding dealing with Verizon’s 
now-withdrawn Transmittal No 232 That document was also filed for the record in this 
proceeding (CC Dkt. 02-33) as an attachment to EarthLink’s October 28, 2002 exparre notice 
EarthLink also discussed and provided a copy of its March 19, 2003 expark  letter in this 
proceeding (CC Dkt. 02-33) rebutling SBC’s argument that the realization of consumer benefits is 
independent of whether there is competition among DSL-based ISPs. 

On the same day, Dave Baker and the undersigned met with Christopher Libertelli, Legal 
Advisor to Chairman Powell, to discuss the Wireline Broadband proceeding. The parties 
discussed the EarthLink erpal-re letter tiled March 24, 2003, explaining the legal obstacles to the 
Commission using “reyulato~y pariiy” as a basis for decision in this proceeding. EarthLink also 
discussed and provided a copy of its March 19, 2003 e ~ p a r z e  letter rebutting SBC’s argument 
t h a t  the realization of consumer benefits is independent of whether there is competition among 
DSLLbased lSPs EarthLink provided a copy of the attached document entitled “Recent 
Awards ” Finally, the parties di5cussed the potential iinplicatjons of a decision to attempt to 
regulate wholesale DSL service provided to independent ISPs under Title I of the 
Communications Act, including the possible curtailment of competition in the provision of 
broadband lnternet access services. 

Pursuant to Section I 1206(b)(2) of the Commission’s Rules, eight copies of this Notice 
are being provided to you for inclusion in the public record in the above-captioned proceedings. 
Should you have any questions, please contact me 

Counsel for EarthLink. lnc 

CC Mattheu Brill 
Jessica Ro5enworcel 
Christopher Libenelli 
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E a r t h  L i n  k* 
ZOO2 J-ljphesr in Cusromrr Sarishcrion Among High-speed lnrrrrner Service Providers b 
a Tie and Highesr in Cusronwr Sarisfacrion Among Did-Up fnrrrner S C M ~ C  Providers - 
J.D. Power and Associarres - F-arhLink has received the bghes t  Ranlung in Custom 
Satirlacuon .Jmong Dial-up ISPs and ued in the ranh;mg for hghes r  Curiomer Satisfa~rio 
. imong li&Speed ISPr, accordmg io 1.D. Power and .-fssociares 2002 S y d c a i e d  lnrernc 
S tn ice  Prolidrr Residrnoal Cuiiumer Saoslacuon Srud!-'*l. 

"\\e are proud 10  have prnered there r a n h g s  in such a prerd@ous and cusiomer-locure 
srud!." said Karen Goueli. E d r l h L U l k ' S  execudae \ ~ c e  president of markeong. "JD. Power an ,  
~isroctair. has AluIai,r defmcd the riandard for excellence, and these ranlungs once agai 
(lemoniirair our commiimcnt io Iprmidmg rlir \en besi Interne1 erpeience io our subscnbers.' 

rctiilbh?~." CXET for the i h r d  consccuuvc y r a r  has  awarded top honors io EarrhLlnk m it 
annual  ~ ~ T - I P W  ol lnttrnei scnicc  p o n d e r s  OSP). 

In a n  arocle odrd Dmiing ,/or dol1or.r: YJC cumpore ,five mqor d iahp  ISPJ, CNET writer 
'' . I ~ a r r h l . ~ n k  s e i s  our  iiod as  ihe best among die major dial-up ISPs. W h y ?  The service help 
\ou eri r i m e d .  ilirn rieps nimlil! oui o l  [he way. 1 1  offers ear!-lo-use iools and doesn'i pesre 
\ou  u i t h  ads or :Pam. . ind, io lop il  off. E a r i l h b  prowder hghlg reliable senlce ani 
i u q m m g l y  p o d  ruppori fur  a rcssonabie $22 a rnonih." 

ZOO2 Ziff Davis Sniarr Busir,cas "F,ve-Srar Au3ard"- Ear ihLmk has  received h e  only five 
i i m  rarmg among l n i r m e i  senice providers (ISP) from the ediors  or ZiJDovir Smari Bunner~ 
I'ht m a y a n h e  sclecied rhe ~itlania~bnsed ISP as i i s  "iop pick," clang Earthhnk's eas: 
~ m ~ i a l l ~ ~ i o n .  a lm idanc r  o l  1,mLacces d d u p  numbers and array of broadband choices 
I n c l u d q  cablc. DSL and : a i e h i r  hifl?~spced access. In a rewew otled Deorhmarrb; In i emd  Jaruri 
PrumaPri. Gordon Basr unles. "The Kci.  rhe uia? you u'ani 11 . . . .  Remarkabl! simple to msiak' 
md "F>ricri u m e  lor a I l l E  download uxh a 56Kbpr connection." 

Z j f i  D a w  Smor, Biurinr~.i 5 ~ J  iorAu,ord L e u  i.i Y !rodemark o { Z g  Domi Pubirrhin,q Hufdin~er In<. 
ZOO1 Afobile Compuring's "Firsr Class Award"- They wile ,  "Once agm,  our Firs1 Clap! 
i ua rd  goes io Ear r l iLmk.  lbui no1 juri lor proiiding a fast and rebable connecdon i o  t h ~  
ntrrnel uiihoui pop~up  ads. '1111s iniernaoonal ISP has rounded O U I  irs offemgs b? a d h g  Wc 

mcmg plans ... and more nnporianl. by wpporung a uide y a m ?  of uireless-access devices." 

M O O  Mobde Compuring's Brar ISPAu.ard - Both E a r t b n k  and hhndSpMg were narnec 
~eni Inicmei senice pro\idrr in 3lobde Compuonp's edttonal review 'IBased on these facror! 
a b i b n ~  i o  conneci i o  die l n i e rn r i  m a vane? of w a y  and die m e  i t  look to connecr], n\'c 
:omparues u:hich are soon io be on?. came oui on iop." 
?@I lmr&cfiw WrkL "Top lnrrmer Srnice Protidrr"Au,ard - For h e  second year u 

Tlus year. 17 
nanapers raird EarhLin). ihr "Top lniernei Sen% P r o d e r "  in a s u n q  "KO lniernet renice 
m n d r r  1 5  more d e s r m n e  of a iop spoi in ihe IS? caiego? than EarrhLink . . .  U m b e r  one 
This  hard  io hccome a real a l i c r n a ~ v e  to .imrnca Online." 
'#Of ZiX'Davis Sniarr Biisiiiess' "Brsr of rhp Brsr" Award - Formerlr PC Compubng, Z$ 
hi! in.017 Hu.fine.i.r , N q q , m  awarded EarthLink 11s 5econd siraighi >nT award for best ISP 
hIIf J a r i l l l d  Biz u-a: iiamcd A Web J4o:ung hnahri .  The maeazme u-ntec "[EarthLink] . . .  

limes m first place lor (a:! atcr:? io ihe Yei lrom just aboui an!-u-here in the 50 rtaier . . .  \Y,%at 
l se  could i o u  n.ani- 

row. EariH-ink u'a: honored uiih anoiher a u a r d  (Tom lnierf ikt iw \Y?eek. 


